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To GRETA (Group of Experts on Action against Trafficking Human Beings)
22nd of May 2023

Subject: Questionnaire for the evaluation of the implementation of the
Council of Europe Convention on Action against Trafficking in Human

Beings by the Parties; Third evaluation round.

Thematic focus: Access to justice and effective remedies for victims of

trafficking in human beings

Reply from the Finnish Refugee Advice Centre

The Finnish Refugee Advice Centre would like to thank GRETA for the
opportunity to reply to the questionnaire for the evaluation of the
implementation of the Council of Europe Convention on Action against
Trafficking in Human Beings by the Parties. The reply will focus on issues
that are relevant to the Finnish Refugee Advice Centre’s field of work

and clients.

Briefly on the work of the Finnish Refugee Advice Centre

The Finnish Refugee Advice Centre (later also FRAC) works as an
advocacy and expert organisation and provides legal services and legal

advice to asylum seekers, refugees and other foreigners in Finland. The
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organisation has particular expertise in assisting asylum seekers and other
foreign nationals in a vulnerable situation. Victims of trafficking in human
beings (later also THB) and related offences from a foreign background

fall into this category.

Since 2010, FRAC has had a lawyer specialising in THB and all the
organisation's lawyers have been frained to investigate and identify the
situations of potential victims of THB and to give legal advice to this

group of people.

The majority of FRAC’s cases concern international protection or other
types of residence permits. Among asylum seekers, there are many who
have been victims of THB or other serious exploitation at some point in
their lives, in their country of origin, on their way to Finland or in Finland,
which is why the essential part of our mandate has long included legal

advice for victims of THB.

People who are not asylum seekers but who need assistance and advice
after being victims of abuse are also guided to the FRAC or find it
themselves. FRAC's low threshold general advice services, including free
advice from a lawyer every weekday by telephone and email, and
counselling for undocumented migrants, reach victims of trafficking for
whom seeking help directly from the Finnish authorities is too big a step
to take. The FRAC also actively cooperates with other organisations

working with asylum seekers and other migrants, including victims of THB.
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Replies to the questions of the third round of GRETA monitoring

Part | - Access to justice and effective remedies

1. Right to information (Articles 12 and 15)

1.1 How, at what stage and by whom are presumed victims and victims

of THB informed of their rights, the relevant judicial and administrative

proceedings, and the legal possibilities for obtaining compensation and

other remedies, in a language that they understand?

We would like to point out, in the light of the answers given by the Finnish
government, that there are still many gaps in the identification of victims
of trafficking. In general, there are still considerable challenges in
identifying the vulnerability of asylum seekers. The expertise that
reception centres have in this matter, varies a lot. Secondly, even if

a vulnerable victim of THB is identified, the procedural guarantees do not
always play out as the law was intfended, and the position of the asylum

applicant depends, for example, on the legal assistance available.

Whether an applicant has access to a competent lawyer in good time
before the asylum interview can have a significant impact. Expert legal
advice, obtained as early as possible, can help to ensure that the
relevant issues are identified at an early stage of the asylum process. The
reform of the Legal Aid Actin 2016 brought about a change in the way
that private lawyers can assist asylum seekers at an early stage of

the process. According to the Legal Aid Act, advice and legal

assistance before the decision of the Finnish Immigration Service can
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only be obtained in the first instance from state legal aid offices. FRAC is
concerned that not all lawyers in the Public Legal Aid Office have
sufficient specialised knowledge of how to assist victims of trafficking.
However, it would be important for the applicant to be able to choose a
laowyer whom he/she trusts and who has specific expertise in assisting

vulnerable victims of THB.

FRAC also considers that reception services do not provide sufficient
information to vulnerable victims. Nowadays, the information provided in
the reception centres is done mostly by video information produced by
the Finnish Immigration Service (later also FIS), instead of general legal
advice provided by lawyers, for example. Access to information is

particularly a concern regarding vulnerable applicants.

Regarding the advice given by the authorities in administrative
proceedings, FRAC considers the availability of this advice arbitrary.
Advice on residence permits for example, varies a lot. FRAC gives daily
general advice via phone, and a lot of the contacts regard situations
where the information was not given or obtained from FIS. The

information available on the FIS welbsite is also insufficient.

The situation of vulnerable victims of THB is often complicated and
requires expertise. In addition to general advice, victims of THB need
legal advice in asylum procedure, regarding residence permits or in
regularisation of their immigration status. Victims who have concerns
about criminal procedure, often need advice from a lawyer before
initiating criminal proceedings. Access to legal advice for victims of

trafficking is currently arbitrary. We will address this below in more detail.
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2. Legal assistance and free legal aid (Article 15)

2.1 How, by whom and from what moment is legal assistance provided

to victims of trafficking?e

We would like to stress that the need for legal assistance of victims of
trafficking extends beyond the criminal procedure. In general, access to
legal aid and counselling is clearer in criminal proceedings, where
victims of THB receive legal aid regardless of their financial situation, than
in administrative procedures or in receiving extra-procedural legal

advice.

FRAC s lawyers identify and assist, among others, victims of THB who are
in the asylum process and victims who have another pending residence
application or who are living in Finland with a residence permit or as

undocumented persons.

Asylum procedure

As mentioned above, legal counselling in the initial phase of the asylum
process is in principle only available from the public legal aid offices.
During the appeal phase, asylum seekers have the possibility to choose a
private legal counsel who is also specialised in assisting victims of
trafficking. FRAC considers that vulnerable victims should have a right to

choose a lawyer from the beginning of the asylum procedure.
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As stressed above, legal aid in asylum procedure does not cover legal
advice regarding trafficking, for example, application to the Assistance

System for victims of THB.

Access to legal aid outside criminal or administrative procedures

A victim of THB usually needs separate legal assistance for legal
counselling as a victim of THB. Also, in situations where the victim of
human trafficking needs counselling regarding access to the Assistance
system for victims of human trafficking, immigration status, or is
undocumented, the lawyer must apply for a separate legal aid decision
to cover the legal counselling measures for the victim of human
trafficking. However, the legal aid offices do not seem to recognise the
need for specific expertise on the part of the legal counsel in relation to
legal counselling of victims of THB. There is still inconsistent practise
regarding the granting of legal aid for legal counselling to victims

of THB between different legal aid offices. Legal aid is denied based on
reasoning such as that legal aid for the victim is not deemed necessary,
or that there is not sufficient grounds to grant legal aid for a private
lawyer. In FRAC, in practice we assist and adyvise victims of THB without

receiving compensation from public legal aid.

Legal aid for legal counselling of a victim of THB is also often denied in
situations where the victim of trafficking has already been admitted to
the Assistance system for victims of human trafficking (later also
Assistance system). However, the need for general legal advice cannot
be considered to end once a person is admitted to the Assistance
system. Victims of THB need counselling in a very broad sense,

depending on their individual situation. Also, the Assistance system refers
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clients to lawyers outside the system to get legal advice, as there are no
lawyers working within the Assistance system. Once the victim has been
admitted to the Assistance system, she/he often still needs legal advice
regarding for example criminal procedure, immigration status,

access to services. In situations where a victim of THB is in removal
proceedings, legal advice is also necessary to ensure that the victim is
not turned from the country without guarantees of access to assistance
in the country of return, and that the principle of non-refoulment is taken

info account.

There is also a real need for legal advice on how to find one’s way for
criminal proceedings. This underlines the need for legal assistance even
before the criminal proceedings starts. It should be stressed, that
significant advantage in the criminal procedure can be achieved if the
victim has had contact with a legal counsel before the initiation of the
criminal investigation and receives counselling before the criminal
process begins. It is particularly important for the victim to receive advice
from an independent expert whom the victim can frust. As has been
stressed, access to extrajudicial, individual counselling has been

arbitrary.

How is legal assistance provided to children?@

In asylum procedure, if a minor is not identified as a victim of THB at the
initial phase of the asylum process, it is possible that the child will not
receive legal advice in this regard. Failure to identify a minor as a victim
of trafficking may also affect her residence status, for example, the need

of international protection is not recognized. This may also affect her
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other rights in the future, such as the granting of an extended permit and

family reunification.

2.2 Do all presumed victims of THB have access to legal assistance,

irespective of immigration status or type of exploitation?

As discussed above, practices regarding the granting of legal aid for the
extra procedural legal advice of a foreign victim of THB vary between
public legal aid offices in Finland in such a way that applicants for legal
aid are in practice disadvantaged depending on the legal aid office to
which the application for legal aid is directed. The public legal aid
offices have different views on whether victims of human trafficking
need legal advice and what is meant by such advice. This has led

to the FRAC often having to assist victims of trafficking free of charge
because legal aid offices deny legal aid to victims of THB. The situation is

unsustainable in terms of the access legal protection of victims of THB.

This is despite the fact that the Reception Act! states that legal aid and
legal counselling under the Legal Aid Act are among the assistance
measures offered to victims of THB in Finland (Section 38a(1)). In the
governmental proposal (HE 266/2014 vp), on this provision, it is stated
that due to the pending assistance, residence and criminal proceedings,
the need for counselling for victims of trafficking in human beings is high.
The fact that victims have often lived outside Finnish society is a key
factor in the phenomenon of THB. They need help and support in matters

related to the functioning and structures of Finnish society, dealing with

! The Act on the Reception of Persons Applying for International Protection and on the Identification of and
Assistance to Victims of Trafficking in Human Beings (laki kansainvdlistd suojelua hakevan vastaanotosta sekd
ihmiskaupan uhrin funnistamisesta ja auttamisesta, 746/2011; also the “"Reception Act”)
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the authorities and practical life. The purpose of counselling is to support

victims of THB in planning their own lives.

The great need for counselling, which is also recognised in the
government's proposal, is related to the fact that, especially for foreign
victims, the Finnish administrative (and criminal) procedures appear
complex and partly overlapping. However, these processes are often of
great importance to the victim and to the realisation of his or

her legal protection.

2.3 What are the conditions for access to legal aid for victims of THB,

including children2 For which types of proceedings is free legal aid

available?

As pointed out above, in criminal proceedings legal aid is covered for
free. In administrative and extraprocedural legal advice, legal aid
depends on the victim’s income and means. FRAC considers this

problematic for access to legal aid.

2.4 Are there lawyers specialised to provide legal aid and represent

victims of THB in court2

In Finland, there are legal counsels/attorneys who specialise in assisting
victims of human frafficking. For example, lawyers from FRAC specialise
in identifying and assisting victims THB. Unfortunately, however, FRAC's
lawyers are often not granted legal aid for legal counselling of victims of
trafficking, which makes the work of the FRAC lawyers substantially more

difficult and thus the legal protection of victims of trafficking is
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jeopardised.

11. Cross-cutting questions

11.2 What steps are taken to ensure that criminal, civil, labour and

administrative proceedings concerning victims of THB are gender-

sensitive?

Unfortunately, in our practical work with clients, we still encounter
situations where the FIS has not considered the vulnerable position of the
victim of THB and has booked a male interpreter for interviews with
vulnerable female victims. We have encountered same issues with
gender senisitivity in criminal proceedings as well. Access to a female
interpreter and interviewer can have a significant impact on the victim’s
capability and/or willingness to disclose information about her
experiences, and thus can also have an impact on the credibility
assessment of the FIS and the granting of asylum or

residence permit.

We will also assess some gender-specific issues below.

Part Il - Country-specific follow-up questions

Regarding residence permits

Issuance of a residence permit for a victim of trafficking in human beings

According to Section 52a of the Aliens Act, victim of trafficking in human

beings staying in Finland is issued with a temporary residence permit if 1)
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the residence of the victim of frafficking in human beings in Finland is
justified on account of a criminal investigation or court proceedings
concerning tfrafficking in human beings; 2) the victim of frafficking in
human beings is prepared to cooperate with the authorities in
apprehending those suspected of frafficking in human beings; and 3)
the victim of frafficking in human beings no longer has any ties with those

suspected of frafficking in human beings.

If the victim of trafficking in human beings is in a particularly vulnerable
position, the residence permit may be issued on a continuous basis
regardless of whether the requirements laid down in subsection 1(1-2)

are metf.

It has been pointed out by FRAC, other NGOs and research that the bar
for granting a residence permit based on 52a is very high. It is difficult for
a victim of THB to obtain a residence permit even if criminal proceedings
are in progress. The issuing a permit depends, for example, on the
offence under which the crime is being investigated. In addition, criminal
proceedings are often very lengthy, and the FIS often waits for the

process to progress before issuing the permit.

It should be noted that the issuing of residence permit requires that the
victim is identified in these procedures. The situation of vulnerable victims
of forced marriages, for example, is too rarely identified in the criminal or

administrative proceedings, as the government has also noted in their

reply.

FRAC is concerned that the requirement for a temporary residence

permit for a victim of trafficking is still cooperation with the pre-trial
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investigation authorities. Ensuring the safety of the victim and respect for
human rights must always be the primary objective and must be
distinguished from the objectives of the criminal process. The crime of
trafficking in human beings is also relevant from the point of view of the
realisation of victims' rights, but the victims' rights to assistance and
protection should in no way be made conditional on cooperation with

the authorities.

According to the report by the Finnish Non-Discrimination Ombudsman in
2021, the threshold for granting a victim of THB as being in a particularly
vulnerable situation is very high in the FIS practice and victims of
trafficking have not usually been granted residence permits on this
basis.2 FRAC also considers that one concrete improvement in the
situation of victims of THB would be to remove the requirement of a
particularly vulnerable status for a permanent residence permit. Victims
of THB should be guaranteed the right to a residence permit on the basis
of their vulnerable situation. FRAC would also like to note, that the
evaluation of vulnerability and granting residence permit on that basis

(Aliens Act section 52) has a very high bar in Finland.

In addition, one important obstacle to the identification and assistance
of victims of trafficking in human beings is the provision of the Aliens Act
section 148.1:6 which states that an alien may be denied admittance or

stay if there are reasonable grounds to suspect that he or she may sell

2 lhmiskaupan uhrien oleskelulupakdyténtd, Yhdenvertaisuusvaltuutettu 2021:
https://syrjinta.fi/documents/25249352/92496363/Inmiskaupan+uhrien+oleskelulupak%C3%A4yt%C3%A4nt%
C3%B6é+(pdf).pdf/a25f0b4b-c548-ff3c-
35d09b0eae8eb3al/Ihmiskaupan+uhrientoleskelulupak%C3%A4yt%C3%A4Nt%C3%B6é+(pdf).pdf/Inmiskaupan
+uhrien+oleskelulupak%C3%A4yt%C3%A4nt%C3%B 6+ (pdf).pdf/Inmiskaupan+uhrien+oleskelulupak%C3%A4yt%
C3% A4nt%C3%B6+(pdf).pdf2t=1632807528068.
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sexual services. This provision puts victims of trafficking for sexual
exploitation from third countries in a very vulnerable position, and

fear of retribution can prevent contact with the authorities. The critical
assessment of this provision has been required, also, by the Committee
on the Elimination of Discrimination against Women (CEDAW) in February

2014 and in October 2022 in its recommendations to Finland.

Issuance of a residence permit based on personal circumstances and

violence or abuse

According to Aliens Act section 54.7 an alien who has been issued with a
femporary or continuous residence permit on the basis of family ties may,
after these family ties are broken, be issued with a residence permit on
the basis of close ties to Finland or on the grounds that his or her personal
circumstances are particularly difficult, because his or her spouse
committed or endorsed acts of violence or abuse against him or her or
his or her child while their family ties were still in force, and it would be

unreasonable to refuse the permit under the circumstances.

This possibility for a residence permit is particularly important for victims of
genderbased violence and THB, such as women who are victims of
forced marriage or abuse in a family context. In our work with clients in
FRAC, we have seen that the bar for granting a residence permit on this
basis is very high. This is very problematic for victims of THB who are
dependent on their spouses as sponsors for their residence status in
Finland. In some circumstances, the dependence on the immigration
status can prevent victims from reporting their abuse and may have a
significant impact on the victim's ability and willingness to leave an

abusive relationship.
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If the applicant has a temporary residence permit based on family ties,
the end of the marriage or registered partnership may affect the
residence permit. If the family tie no longer exists, the residence permit
granted on the basis of the family tie may no longer be extended. It is
also possible that a valid residence permit will be withdrawn. (Aliens

Act 58(5). The risk of withdrawal residence permit is a very stressful
situation for people. In practice, FIS withdraws the residence permit, even
if the victim reports that the family ties have ended due to violence or

abuse.

FRAC also stresses that there is a general lack of information on this
extend permit. There is no information about this on FIS website and the
practice of informing the applicant about this extended permit is very
rare and arbitrary. The very lack of information is a barrier for victims of
forced marriage to get out of the relationship, because they fear being
dependent on their spouse through the family residence

permit.

In the practice of FIS, it has set an unjustifiably high burden of proof
regarding the requirements for the granting of extended permit on this
basis. Even though the law nor its preliminary texts require ongoing
criminal proceedings or conviction, FIS has not considered other
evidence such as medical reports or statements from social authorities’

sufficient proof of violence or abuse.3 The high threshold of proof cannot

3 The government proposal (HE 155/2014 vp) lists alternative ways of presenting evidence of violence,

such as a medical certificate, a divorce decree or information and documents from social welfare. The list in
the government proposal is not exhaustive list and concerns alternative ways of presenting evidence of the
violence experienced
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be considered reasonable in view of the purpose of the law and, for

example, the Istanbul Convention.4

Other observations

Overall, FRAC is concerned about the high threshold that the Finnish
administrative law and practice have set for victims of THB to regularise
their immigration status, even temporarily. FRAC is also concerned of the
lack of substantial assessment of vulnerability and the risk of re-trafficking,
and the high threshold of granting international protection for victims of
THB. This also includes cases of so-called Dublin tfransfers to other EU
member states, as well as cases where the victim has been granted
protection in another country, but where he/she has been a victim of
THB.

FRAC has taken cases to the UN Human Rights Committee involving
vulnerable victims of THB, where all domestic remedies have been
exhausted. In these cases, the authorities have failed to identify the
particular vulnerability of the applicants as victims of THB and failed to
consider the substantial risk of revictimization in the country of

return.

4 GREVIO has also urged the Finnish authorities, in particular the Finnish Immigration Service, to take all
measures to remove the unreasonably high burden of proof, such as the requirement of a criminal conviction
of the abuser, when assessing the extension of the permit on the basis of Section 54(7) of the Aliens Act
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Sincerely,

Siiri Sinnemaki
Legal counsel
FRAC

Pakolaisneuvonta ry - Refugee Advice Centre
Pasilanraitio 9 B

00240 Helsinki

puh: +358 9 2313 9300

www.pakolaisneuvonta.fi

Pakolaisneuvonta ry
Pasilanraitio 9

00240 Helsinki

Puh (09) 2313 9300

Faksi (09) 2313 9310
pan@pakolaisneuvonta.fi



